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Chapter — [}
CORRUPTION : NATURE AND DEFINITION

AN OVERVIEW

{aruption is g devistion lrom normal human behaviour i a geo-
noliical sctting whereby causing the derailment of individual and
institutiaonal accountability, ansperensy and nataral justice. Corruption 1z
4 baromneter of a valiens” devetopment and decline which determines its
sianching stature and estimation among the country ol nanon-states. But of
fate, corruption has become 2 way of natonal hife and has already becn
institutionalized  bevond  the comprchension  of  ordinary  buman
imaginalion.

Althoueh, no statistical data can possibly be compiled to assess the
extent of corruption amongst our political leaders yet in view of the
cxpericnce many of us have had with the working of our burcaucracy, it 13
hardly necessary o convince ourselves of the pervasiveness of Lhis
phenomenon. Eradication of this civil lotm our society is  perhaps
meonuervable at the present juncture of our developmenlal process and ail,
We can hope for s prevention or contrad to the possible extent within

parameers of our socio-political and economic covironmend,

Cven this, i is needbess wo say that it invelves behaviourat change
and law s only onc of the instruments for such a change. Fortunately,
however, ¢orruption in the Form af giving and taking of illegal gratification
hus not vel becoine a custoinary behaviowr in this country. Tt is therefore,

conceivable that law can sttt play an effective role in bringing about a



change 15 not oo distant 10 fture provided that necessary pelitical will
along with a strong aod viable impiementaticn machinery supported by a
judiciary responsive 1o the purpose or objocts of the law, cxists side by
sife.

The definition is essential to circumscribe the boundaries of & Leld
of inguiry. 1 helps 10 making a coberent cslimation of 2 p_articular
phenomenon and arising al specific conclusion. The definition is all the

more significant o aveid vagoe peneralisations,

Corruption 15 2 value loaded lerm and in a general sense may
include & wide raoge of achivities within 15 ambit, However, for vatious
rcascns, which are not relevant 10 be tecorded for the purposes of the
present study, all such activities and behaviones of the individuals may nol
be included within the boundarics of the definition of ‘corruption’. Suffies
15 10 micotion here that from moeal, cthical ar religions standards, a
parlicular act may be a "comupl act” hut 1L may not be so from sociological,
ceiminological or legal standards. Morcover, a particular behaviour may be
an agl of corroption in a specified time frame, whercas the same behaviour

might not be an act of corruption it another specified tnme frame,

Theeefore, tor the purpese of present study, the term “Corruption’
may be defined and discussed nature of corruplion, definition of
eorriplian. the socolopical. criminological and lepal standards only.
Again, it 15 perlinent to point oul bere that a particular act may be an act of
“corruption’ from sociological point of view, but it may oot be so from the

Legal point of view. However, an act which is Jegally defined as an act of



corruption may also be so from the soclelogical view poinl Thas, such
nmicetics may ool be overlooked while defining the phenomenon of
comuplinh,
. a1 - ' ' . .
Webester's Liniversal DMctionary (169641) provides the meaning of
the word “corrupl’ as {1} 1o make or become evil or moerally bad, (2) 1o take
or become Iinpure
The word ‘comruption’ means, according to Webesters as the act of
corrupling or state of beiog comupt. Such meanings of the word
‘cotruption” as given in Webesler's Dictionary have religious-historic

FCaSons,

Webester's Thid New Intemational Dictionary (1961 defings
‘corruption’ in an entirely diflerent context. It defines “corruplion’ as
“inducement by means of wmproper considerations 0 commit a violation of
d.ut}"‘! interlinked and arc inscparable. However, ‘corruption is a wider

term aod has wider connolations than (he term “bribary ™.

A. COREUFTION: NATURE

Like that of several other sotio-economic olfences, corruption
stands oul as an offence which affects the community as a whole, It is not
Just an offence betweoen the perpetrator of a traditional crime like murder,
thedi or rape and an innocent vietin. In fact and reality the hribe-giver and

the bribe-taker are equally guiity.® Although, coruption undoubtedly

1. Webysrees Sacopd Mew, [ntormatiwenal Dictienary af Englich Language {1 nabridaed) 1154,
Secnnd Edition {19343,

Welbsesrer's Thitd New Intensdtional Mchonary of English Eangeage (Unabrideed), T5.A.
{1961}

Howard E. Fresman and W.C. Jones, “Social Problems™, 2nd Ed. 1973, p. 245,

1.2
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aifects the morality of the people in general, but ils overwhetming impact
is on the cconoenic health of a nation and accordingly corruption will have
to br classified as an ‘economic offense’, Tt goes without saving that the
poor strata of our society, which has linited paving capacity, suffers the
most due to adminisirative corruplion and besides this, the economy of a
counery besct with the evil ol corruption is affected doe 1o the gencration
ol unaccounted or “black money” which is a major facior responsible for
unbridled inflation. The offence of cormuption appears to have ben
regarded more as an cconomic cvil rather than mmmoral hazard and

- . - . [ |
accordingly corruption deserves to be elassilied as an economic offence.

It is diffieult o apportion the blame for corruption as between
officers al the highost level and their subordinates. It is true that economic
deprivation in the middte and lowcer class officials io the past may have led
o & large number of corrupl practices but this, in itself, does not absolve
the superiors whose lost for higher and higher standard of living s never
saliatcd. Then again, corruption ke sacriffces, slars at the top and

percolates down to the botiem.®

One more distinguishing {ealure of the offence of corruption 15 that

the victim as also the beneficiary of the ofence are cqually intcrested in

4. Bee Garedee of India, 31d Movember 1944, pan VY, Statements of objects and teasons, which
SWYE
“The sevpe for berbory and cormupdion of public servaits increased enamowsly by war
canditions and shaugh the war 35 now gver, uppodumlics for cormupt practices will remain Eor
considerakle lime to came. Contraces ate being enmnated: Lares smounis of the Govemment
“iTlus slores are being disposed of) there wall foe sers e shudages of variows Rinds
FUMUINNG rApesien 1F conlzols, ard cxfensive scheines of osiwar FCeunsiructian, invelving
the dishursement of very larce sums af Government money. Al {lese actaviliss of ds
Coannuanse or extéusion in figure are such as to justifi immedizle and Erasic d000 W Samp
il o,

. Smgh, Sorendra, “An Anawomy of Coruption in Indiz", T dewreal of Carrectionsl Wark,
Yol. 1%, 1971, p. 50



maintzining utmosl scerecy aboul their transactions. This aggravates the
difficulty on the pan of the colorcement stafl in oblaining vital cvidence

which will help the proseculor to se¢ere conviction in deserving cases.

B. CORRUPTION : DEFINITION

The zimplest definition of cormuption t§ improper or selfish exercise
of power and influence attached o a public office or to a special positicn
16 public lile. In the legalistic jargon of the Indian Penal Code, a corrupl
person is one who “being of expecting to be a public servant, accepts or
abtains, o agrees 1o accept, or gttempls to ohtain, from any person, lor
himself or {or any other persen, any gratification whatever, other than legal
remuneration, as a motive or reward for doing or Torbearing to do any
ofiicial act, or for showing or forbearing o show, 1n the exercise of his
official funclions, favour or disfavour to any person, or foc rendering or
atternpling 0 reoder any service or disservice to any person, with the
Central or any Siawe Governmont of Parliament or the Legisiature of any

Stalc, or with any public scrvant as such™ ®

In cther words, any act of comnussion or cmission by a public
servant for securing pecuniary or olther material advantage directly or

indirecly for himsellor his family or friends is corruption.
Accarding to Peter H. Odegard'. corruption 15 10 a sense a product
ol the wav ol lifle of an acquisitive society where “moaney lalks’, whepe

what “works® 13 Justified, and where people are judged by what they have

6. Dwivedy. Surendranash and Bhargava, G5 “Political Comupiion in India®, Popullr Book
aervices (T96T), Hew Delbip. L.

7. Peter Ho Odegard, "Polilizal Comvuplion - Udirsd Siaces, quaeled by Joha B, Moanterea in his
“Carrupteon - Control of Maladministeation, Majakraias, Bontbay, g, 112,
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rather than what they are. The over-cmphasis on the general cultueal mifien
may supgest that spiciual values as distinet from material pursiats are an

antidote 10 cormuplion,

Fhis 15 not to say, however, that a public servaot abwavs accents or
oblains illegal gratification for conferring 2 benefit to some  one
immediaely. At tmes gratification (¢ a public servant is given by a person
tor securing a future advaptage, Further, a public servant may not always
be avting by hurnsel{ (o solicit illewal pratification. He may scoure (the same
gratiftcation through an ntricate network of ittermediaries ;'md the
aratification again may take various forms. It is obvious, therefore, that &

precise and perfect definition of corrugiion is difficult 10 formulate,

A broad dehnonien is that “cotruption is the beicaval of public trust
for individuul of group gain.® This definition, it is needless to say, does not
define the content of ‘public trust” and accordingly it has a tendency 0
indicate that it speaks of or it presupposes some sources of wealth which a
public servant can take or use (o his privale advantape. Accordingly,
therefore, the definilion appears to be more suitcd 1o cases of
misappropriatten of putdic finds by o public servant, which represcats ooly
a calcgery of cormuption. Fram this angle, the position will nsl be very
much different if corruption is defined as misappropriation of government

properties or tunds (hrough criminal breach of wrust”.”

There ace other definitions which have sought to be maore precise.

Thus. it hag been said that “u public efficial is corrupt if be accepls money

) FEA  Lkoiwak, "Pubhc Officrals and Comuptior @ Migeriz”. dndiae Joarual of Fublic
Admigisiration, 1987, p. 2.
Y. A Kakworthy, Shorter Oxford Erglish Disticnary, Val. 1, p. 432
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or meney’s worth for doing some thing that be is under a duety o do any
wav, ar that he 3 under duty not e do, or o oxercise 3 legitimate
disuretion for improper teason™'” Obviously. as per this definition, the act
ol using ene's official position o dehiberale]ly advance onc's personal
voals. will be corruption. However, it appears (o emphasize more on o
faleporics of cortupt practices by public servants namely, acccpting or
obtaining of illegal gratification and the zbuse of official position for
securing pecuniary advantage. This definition also fails to 1ake within its
fold such categories of carruption as misappropriation of povernmend

property of funds through criminal breach of trust or otherwise.

A definition, which s commendable for it's comprehensiveness, 1f
nol precision, is Lhat of Joseph G. who has rightly pointcd out that there
may ¢xist a whole range of definitions of official cormmuption but h-a*;iﬂall.}' i
mezns the use of public office with its prestige, influence and power 1n
order to make privale gains. This gain need not nccessarily be monelary
but 1 amounts o breach of laws and regulations in force, based on and
supported by established attitudes shared in varying degrees by all

ntembers of society including public servants "'
C. THE PHENOMENON OF CORRUPFTION

T'he phenomenen of corruption might have a close correlation to rhe

o 1 .
cthas of developmental activities'* thut followed on the heels of the second

0. Macmillen, B, ‘A ctheary of Coonepiion™ Sevoslweical Review, 1961, p. 183-84, cited in
Liseruture an "Police Comuption™ by A K. Sinepson, [s1 Bd. 1977, p. &

LI lwseph G. Jabbru, “Burcaucrlic Commuprion in Thied Waorld: Canses and Bemeds®. Iediae

© Gowenad of Public Adwinisirarion, Yol 22, 1976, . 674,

120 Ameld 1. Heidenheimer, “Palitical Comrapeion - Refding in Comparative Anzbysis™ [Helt,
Beinchurd and Yinston, L3703




world war, Massive injection of moaey {or reconstructton of a shattered
ceonomy coupled with unuswal disvretionaey powees i the hands of higher
and middle executives of licensing. spending, controlling distribution of

cosenlial commoditics cle. led o greater and grealer r:n;:rrrllpti.{rll.”

Indeed, there are Ihinkcrs who feel thal corruplion 18 adiministralion
has certain posilive aspects too singe it helps in specding up Lhe
asdminisirative process. This may be pattly true only in the context of specd
nteney ', bt that is ooly a part of the story. I0is now widely kaown ihat a
larpue portton of public funds are being siphoned off by responsible public
servants and even bank officials entrested with the task of advnncilng lpans
10 lowest category of Farmers and entreprencurs are deducting a sizeable

- - NP
portion of the loan in the name of commission.

D, SIGKRIFICANCE OF CORRUPTION

brrespective of what our begislators may have in their mind while
enacting the Prevention of Corruplion Act, the averall impact of corruption
1o developing countries like India is prowing demoralization of our people.
We are presently in the midst of » war against poverty, malnourishment
and economic disparities of our people. To wage a war of any kind
whatsoever what s really important 5 the morale of the people. it s
needbess to say, that such morale is presently lacking. What has happened
in the past 15 thad & minority of the people bave been enriched at ihe cos of
vasl apority. There is again another adverse cifect of commuption which 1s

by for the worst. 1115 a2 common belietf today that much of the corrupiion in

3. Zanchanam Commicees - A Report, p. 8-13

4. The words “specd hlomer™ are vsed 1o dencle smakl amounts paid o the public servamt o
speed uphe issoe of perayils, Livenees or trher Administrative.

15 Agarwala, 5K Publie Servant's Offence of Corruption and Sentencing by Supreme Couwrt of

bodea, Tre fadvar Jonnral of peblic: ddminirarion, vol. 26 (19800, p. 938.



public seovants has bogen from the highest level. Unprecedented wealth

has been accumulated not ondy by some of the political 1caders but even by

a targe number of wp and mddle execulives, '8

The disenchanted masses today can nol be expecied to rise to the
occasion and extend their willing hands to the leadership and the executive
stalt 50 a5 10 cohance the momentum of development. People of India, it
has been very apty pointed out, ¢an tolerate poverty and deprivatian for

quile sormetime, but not their corruept relers,”
E. CAUSES OF CORRUPTION

Carruplion is an offence like that of many otber offences punizhable
under the crinunal law of our couniry. Basically, therefore, o1 s the
soviologists aod the criminologists who can delve deep ioto cavses of
corrupiion. For that martter, the causes of come, i1 genetal, equaliy applied
i the offence of corruption. However, it can perhaps be suggr::-;tcd that
ceriain special socio-economic and pelitical Taclors do accenluate the
tendency to commit these offences which could be bracketed together
under the tille of corruption. The aforesaid faclors can be summarised in

the following works,

The afteemath of the second World War sccompanied by scarcilivs,
cootrods and the Aush of casy money was perhaps one of the factors

responsible for corruplion, ™

I Frem some <f the decaded cases, tus faer becomes sett evident. Thas s&e Bao Shiv Bashadar
Vs, stine of Vindhya Pradesh, 1954 Crl 1, 0 (50,0, 5.4, Yonkatarandn ¥, The S0 1958
Or. L E 13T (300 S1as of Gujarar . Baphonalh Vamanree Baxi, 43K, 1985 5C 1092,

17, Ringh, L ¥, “Morihity in Publiz AfFairs”, adminiscrative Clange, Vol 10 Mo, 2, 1954, p, 163,
(. Saobysemn Cowmimies Report, L%, §. 53,



The second favior was the fall in real income of the various
categories of public servants,”

According to Myrdal, the extent of commuption has a dircet bearing
on Lhe stability of the goveroment of a state.™ He thinks that the main
luctors responsibde for increasing corruption in the developing countries

arg

l. Litthe loyalty o the commutnity as a whole, whether on the locat or
the natignal level. This, according to Myrdal, implies stronget
lovalty 1o [ess inclusive groups family, cast, ethmic religious or
linguislic communidy.

P The state of tcansition from colonial to sclf government.

3, Wide descrefionary powers and low level of real wages,
4, Cumulative effects working within the sysiem of corruption itsel”

Some of the majur factors that have been regarded to be responsible

for corrupnon by different scholar are also worth taking o account |

(i A defective electoral system which had led to an unholy alliance
between the politicians and big businessmen. The partics raise funds
for the election expenses fram business houses v exchange for
favours done or to be done in fuwwre. The problem apgravates

alongwith the increase 1o (be cost of election. ™

(&) Sanlinem Commaliee Beport, E%6d, pp. 43435,

2. diterar Myndal, The Asian Drama”. Kalbari Publischrs, Wew Dethi, 1982, p. 938,

21, g, pp. 93295

22, Ihag £M . Farvadmg Cormuption in Contemperary Socicty, [N, of Criminology, Juby 1965, p.
152,
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Unscruplows industrialists, bosinessmen, contractors, [ax-cvaders
and smupgplers are o réady 10 provide the fimance for successive
clections, Where ministers collest funds for their party, exccutive
officers naturally get involved and arc compelled (o protect the said
erring  perseiis. . Owviously, theeefare, some officials of ihe
administration secure the protection of politicians and such faveurcd
officizls ged the best positions and promotions. in their 1orn these

officials wse corrupl means and nepotizm o please their polilical

masiers.

Adminisiratuve delays and read-tapism 15 another ajor cause of

corruplion and tins has led te the dishonest practice of giving specd
rmoney.

Rupid industrialization and consequent urbanization has changed our
values in such & way as to ¢nhance he importace of status throegh
possession of money. ™

The eniergence of 2 class of white-collar criminals indulging in tax
evasion, under-invoicing, over-invoicing of export and import, sub-
standard  performance of confracis, hording, profiteering and
htackmarkeung ete. have afforded unprecendented opportunities for
coTrplion to public servants,™

I an veonomy of ¢xpendmg money ¢icculalion, moral and ewbical

values have considerably slackened resolting again in corroption,

23
2.
23

24,

Ltngh, L.P., Adminigrrative Change Yal, LB, M, 2, 1984, gp. 1Ta%-1 70,
Santhisan Committee Repor 1964, 34,

Tl3id

hid | p. 11
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(ix)
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Misplaced sympathy for corruption public servants is another lactor

1=

Fur encoueaning cueraplioe.”

It is also said that exisiing anti-corruplion law agencies are totally

madequate to prevent higher-level comuplion.

Inadequate financial resources by way of menthly salary resulling 1n
ceonontic deprivation coupled with the ingrcasce of consumerism and

R . . . . 1
cormmercialism in the environment is another factor for corruption, i

Social obligation owards the members of ene's family, the
customary practice of giving dowry for a daughier’s marriage and
ihe hankering for social status have been responsible for cormuption
(3 a certain extent. [t is true that oo person s corrupt at his birth but
the ¢nviroimenrt in which he lics Including the various instilations
and associations around him make him learn the techmgues and
inethods of cotruption. The Santhanam Cotnimittee had aplly pointed
ont that corrupiion can exist only if there is some one willing w

corrupt and capable of corrupting,*

F. BRIBERY AND CORKRUPTION

A colloguial word associated with cortuption is that of *Bribery” and

hence, it becomes appropriate 1o clartfy the meaning of the Jatter, Aithough

the words “hribery” and *corraption’ seem to have been used synonynmowsiy

n the past hat the former seems [0 have parrower cannotation. [ is bribery

t give a public servant maoney or property of any value in exchange {or an

al

28 .
o

Santhanam cemamitles Repor, 1964, p. 10-1 L.
Bingn. MK | “Burcaucracy and Cermuptien Administrative Changes”, Yal. 1L, 1974, . 152
Swelianaan Comanliss Brpord, 194, pp. 1112,
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aprcement by the public elficial to do or refrain from doing sumulﬁing that
is apainst his official duty. At the same tune it is bribery for a public
official w agree to do or ool o do something in derogation of his duly in
exchange lor moncy oI pra pt:rty-m

Broadly spraking, corruption reters (o all sorts of dishonest dealings
including bribery,’ It comprehends all “unproper or selfish exercise af
power and influence attached to a public office or to the spectat positic
ane oocupics in public JiHe™ ™ This is obviously & cemprehensive meaﬂing
of ¢orruption ang it is in this sense that the word ‘corruption” has been
used in Lhis work. It is ncedless 1o say, that the inchoate offences of
attempt and sbetmend in relation fo the aforesaid conducts wail be naturally
included in this stady.
. SOCIOLOGICAL BASIS OF CORRUFPTION

There is a thin dividing line belween approaches adopied by
soctolopists  and  eriminologists while viewinpg the phenomenon of
cotruption. In fact, socwolegical approach complements and supplements
the cniminological approach towards the phenomencn of corruption.
Howvever, the fact remaing tha sociofogical approach towards “corruption”

toing essentially notmative, bas a wider scope aod larger dimensions.

sociologlats vicw the phenomenon of cotruption in relation to the

group interest in a spectlied social svslem. While percciving the culture

———— e e mme o —

. Tl O Chamielin Keormeah B Evians. “Crimninal Law for Policemen”, 2nd E& C. 19746, 1971,
p- 2.

. Websier's Mew World Bictonary, 20l College Ed. p. 119,

3*  Government of indiz (Ministry of Home Affairs} Repont of Cohynitee on Prevention of
Cormnaplicm, New Belhi [964 (Banthanan Comepities, 1964, p. 33
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|ﬁi]ieu of a social svstem, the custams, belicts and artifacts which form the
culiure elements of a social system: sociologists concern is 10 view the
inleraction belween (bese elements aod social system. These cullural
clearients, which form the basts of conduct nermis in a socivty, pave the way
for understanding a particular phenomenon from sociological point of
view,

Thus, sociolegically speaking, the term “corruplion” has been

delined in relation to the norms of common inlercst.

A bribe is defined as a "price, reward, gilt or favour bestowed of
promiscd with a vicw {o perverd the Judgment or corrupl the conduct

cspecially of a persen in a position of rust, as an official or voter.”

Encyclopaedia of Spcial Sciences provides that “Bribery s the
praclice of wendering and accepting private advantage as a rcwa.rd- {or the
viglation of duly. To bribe s to conteg] by means of tengible inducemenis
ralhcr than by persuasion or coercion.,, Bribery also involves an intcnlion
1 influcnce apd to be influenced in a sense incompatible with good Faith,
and passes by degree 1o the offering and receiving of favours in which the
otfering shows but g vague desire 1o Keep on good terms and the receiving
ceniails oo more than perlonciory thanks, The concept likkewise implies that
the natre of the Juty involved is distantly understood. As the vagucness of
oblipation increases. acts of bribery merge into bargaining, prim;. seting

- - 14
and terme making i general®.

3. Kex ¥ Whitaker, 3 LB 1283 (1%14).
3. Lastwell Hareld Ir. *Bribery” “Encycliopaedia o the Zocial Science”™, Vol 1, Seligman, Edwin
R.L- et al. The Macnsillan Coospany, Wew Yok { 96E), p. 690,
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The term “bribery' aod “corruption” are used as synonvms (o cach
ather, In et both the icrms are of a social group in a particular social

syatem. Any violalion of these norms by pacing the special interest of an
individual over the common aoerest of a social group in a social

prganisalion has been termed as 'corruption’.

The authors maittaio that bribery is an instance of expected or
realized vafue gain in 4 corrupl sct. Some corruption proceeds, not by
tnducerment, but by creating an expectation or realization of avoided losses.
“All values may be at stake, since, corruption may be engaged in to avoid
foreclosure of mortgage (wealth), to prevent a political loss from Elq}cking
renomination {pewerd, 19 preclude blackmail {respect and rectuude), to
avoid bewg beaten up {well buing), to prevent exclusion from inside
information (entightenment), to prevent his qualification as a candidaicT
for further training and competition (skill) or to forestall loss of friends
{affeciion). The variens pariicipations in a sequence of corrupl conduct
may bave very similar or very diflerent perspeclives in regard to their own

aoal value g b

The term “corruption” has very wide social ranutications, Therefore,
different sociplapists have expressed therr articulations on the subject in
different wass, Moreover, wilh the establishment and development of
varions sogial institution tn 2 social organizalion and the perspectives on

the functioning of such msttotions in a social organizalion and the

25, HRagow and Lasswell, op.cit,, The Functivnat detinition of Comuption as brought cul of Ropow
and Lasswell as discussed above fnds expression in Iadian Laws of Comuption, Soe note
"Indvn Lepal Swstem'.
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perspective on Lhie tunctioning of such insldutions becomting clear, the

ypprosch 1o the study ol phenomenon of corcuprion becomcs divergenl.

H.A. Brasz defines “corruption” with relation to power. According

1 Hrasr !

* ¥ propose to interpret corruplion in the seciological
sense as meaning e corvupl exercise of derived
power, or the stealthy exercise of denived power, or.
the siealthy exercise of power on the basis of the
suthority inherent in that power or on the basis of a
{ormal competence o the determent of the objsctives
of the original power and to the advantage ol outsiders

under the pretence of a legitimate excreise of
» 34

power
ft is clear that sociologists’ concern is the safeguard of community and
common interest ina social system. A seciolegist views the phenomencn
of corruption 23 Ihe exploitation ol instiutions reoted 1n a social svstemn for
the welfare and amelipration of common wen for one’s own individoal
benelits. Robert C. Breoks considers corruption as Lhe “iml{:ni:iuna]
musperbormence or neglect of a recognised duty, or the umwvarmmanled
excreisc of power, with the motive of gaining some advantage more or less
prrsonal ™ Brooks does not comsider comuplion and  bribery as
synomymous to ¢ach other, According o him, ‘bribery” is narrow, moce
direct, less subtic. On the other hand, ‘corruption” is of wider import and

ooy inchude bribery alsn.

30. Drase, HA, “Some golgs on the sociofopy of cormuption” Sociological Miearlandica, P2
(Awmn, P63} gited sh, Headenenheimer, Amold X [edited} “Political Corruptica™ Hol
Bcinbam and Winston, Mew Yark (4T, p. 4113,

1T Rreoks, Robent C, "Corugtion e Amsrican Polities and Life”, Dadd, dMead, Bew York
(1QED) p 4%



W EF. Wertheim exiends the scope of corruption to other social
mstitutions as well Accordiog o him, “ihe concept also implies bribery of
perzon other than public servamts, ¢.p. politicians, Trade Union feaders,
Journalists, members of (he itberal proivssions, ¢leclors and oost
important, empleyces of private industry,

With the emergence of now socio-political order, socialogists have
frequently rederred to the palitical svstems and institutions related by a
pelitical sysient. Thus, the phenomenon of corruption was sought (o be
analysed in relation to ‘power’, ‘politics’ and “public ofttces’. The political
power beinpg the fountain-head of all power and with the contrel of State
administrative  apparatus by the political bosses,  sociologists’
circumspection of defining and analyzing the phengmenon of political
corruption grew mare. Such an analysis became more retevant for the
demoeracies where power llowed through the boxes of bpablot. The
behavieur of politicians whe in the words of H.A. Brasz had: “the preteoce
of being absoluely loyal to the principal whist in zetual act being intéat on
benefiting oneself andior third parties’ became the subject of preater
sociological inguiry. Since the potitictans, in order to place their special
inictest paramound, cstablished ¢ oexus with other public officials and
public servants whe also made bay while sun of polilical power shown
over iheir heads, the phenomenon of “political corruption® had o be

- - ' ' LH]
defined with all its contgors and ramifications.

8. Werdneiens, WF, “Sucie]ogacal Aspects uf Comuption in Sautheast Asia™, quated in “Folincal
Cormuption”, Heidenhsuner, Anweld, L op.oi. g 199,

37, BraszHA. epen, p i

40 Far the robe of paliticians aiud their Abuss and misuse of power, and their pexws with pubiic
servanls in generating 11e phepomanen of carmptian,



Joseph ). Senturiz defines political corruprion as “the misuse of
public power for privawe profit’ Accerding to bim. an act should he
reparded as comupt when the “best opinton and pelitical morality of the
lime. afler ao investigation of the intentions and eitcumstances of the aci,
reich the conclusion that in this act the public interest is being sacrificed

for the hencfil of personal imicrest.

The twerm ‘Paolitical Corruption™ has now acquired a technical
scintillatinn, Thus, Charles P. Taft views the phenomenon of cormuptian as
follows : “Political Corruption in o technical rerve is a willful exploitation
af pelitieal affice or apparamiry for personal gain. Corruprion invelves on
a;-m'awj"m' gel for faflure to act) and a tangible or in-targibie benefit. The
corrunt individueal defines the siuation in lerm of perspnal agpradizement,
rather than community  service. The machinery of Government 15
maniptlated in the interests of predatory proups. Politicians, criminals and
husinessmen empioy the resources of the community for their own ends,

rather ihan for those af the general welfare ™

Io view of the foregoing, it may be concluded that the sociologists’
take 3 broader view of the phenomenon of corruption. However, by and

large. all of themn arc in agrecment that cerruption is -
{a)  Wiolalion of conduct morm of a secial group,

(b} Placing special or personal interest above the common interest,

1. Fenluria. osepl, ) "Politkcal Corrugtion™ (Ediled), w0 Scliganan Cdwny, RoA £t al
“aevelapasdie of Secinl Science”, ppocit., p. 444, -

42 opil

43 Ty Churbes. P, ~Wht is the civic conscienee” Annals of the Amervican Academy of politcal
ard social Science, Z30: [42-148 (March 1952), quated ty Fllcil, Mabel A, e al, =3ocial
[hsurganreation™ {Fourth Edilion) Harper 2nd Row, Wew York (19610, p, 520,



fer  Siealithy exercise of derived power;
fdy  Exploitation of pultlic or polideal effice for personal gains,

{1 CGiving the pretence of lovally o the prioeipal whilst in actual

ptaciice being intent in benefiting enesell and/or third party;

(1 The phongimenan may occur 1o govermunental or private insritutions
OT HECNTHE,

Iﬁ morc modern contexl, corruption may be “seen a3 2 concomikant

phenomenon accompanying  the  polibce-adminisicative process.™

However, as pointed oot by John Waterbury, "mormatively, a public

functionary may bc considered corrupt whether or not law 13 being

violated¥ On the other hand, in the legal sense, corruption .is self-

regarding behaviour on the pard of pueblic functionaries that dizectly

violates legal restrictions on such behaviour,

H. CRIMINGLOGICAL BASES OF CORRUPTION

The lorcpoing  discussion reveald Lhat  sociolopical  analysis
emphasize that an act which laces common nterest of 2 social group
subordinale to special or the divideal interest 15 an acl of “cormuption’.
Therefore a social proup may endeavour lowards a siriet adherence of the
vonduct of i3 members 10 place specaal interests subordinate to the
common indercst. Any violation of this conduet will be & sociad deviation
and hence a “erime’, [t s, however, important 1o note that sociological

delinition of *carruption’ which encompasses multitude of deviations may

A Waterbiry, Jhen, “endemic and Planned Cormupion in a bonzrchial Regatee™, wirld Palites,
July 1993, p. 54,
a5 . Ibid.
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not find place o the criminological definition in o No doubt,
cripninglopical definition of *corruplion’ may be based upon normative
oricntation. In fact, both the approaches towards the phenomenon of
copuplion “recognize the notion of the abuse of power and influence for
private ends™ However, Criminology and Criminal Law do nol recognize
the mubtilude of activities as falling within the arcna as sociological
approach docs, Since “Corruption” has been reopnised as a threst 1o social
system and acts of cerruption as & violation of the norm of placing special
inlercst over commen interest, it has found place in the criminal law,
Thorsten Seliin remarkably analvzes the issue in these words, “Among the
varipus instrumentalities which social groups have cvolved o secure
conformity in the conduct of their memers, the Criminal Law occupies an
impartant place, for its norms are hinding vpon all who lic within the
political boundarics of a state and arc enforeed through the coercive power
of that state.™ According to Sellin, “the eriminal law may be regarded as o
part a body of rules which probibit specific forms of conduct and indicate
forms of condoct and indicate punishments for violations. The character of
these roles, the kind of type of conduct they prohibit, the nature of the
sanction attached (o their viclation, etc. depend wpon the character and
intcrests of those groups 1o the population which influence lcgislation. In
some states these groups may comprise tbe majorily, in others a minpority,
et the wocial valwes which receive the pratection af the criminal law are

witimately those which ere rreaswred by dominant intevest groups.™

46, Waterbory. dhon, op.cit, p, 533

7. Seflin, Thorsten, A Zntiological Approach *The Socielagical of Crime snd Delnguengy™,
fecand Edinon, Wolfpany, Marvin E. el al. Ediled, Jhon Wilev and Sang Ine, L5 4, (1962,
L

48, ki, po A
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Sellin rightly maiain that deminanl interest groups shape the
crimminal law of statc. Bul. at the same Ume, as be points out with
exactitude, thal i fome cases. oven in democracics the importance of
sIpONE Mdnnriey proups ¢an he scon shaping some part of (he coiminal
law Y Therefore, consequendly one comes across the terms Hke “deviation

Jrom the norms®, violation of duty' or “beirayal of trust’ in the definitions

of corruption,

In order to fix up the proper perimeters of the definition, criminal
law specifically relates the acts of *viclation of 2 duty” or ‘deviation (rom
the normis” in relaton 1o a particular olfice — by and large, o *public office’

or 3 ‘governmental effice’,
It is relevant 1o record some of the definitions in this behalf

Accarding 1o Samwoel P Huatington, “Correption t5 behaviour of
public officials which deviates from accepled nomns in order ko serve
private eods ™

John T. Moonan Jr. defings bribery as “the act or practice of
beneliting a person in order io betray a rrust or to perform a duty meant to
be performed freely. Bribe cceurs in relation to public official and,

derivatively in private transactions.”

Javok Van Klaveran obscoves that “in cveryday life corruption s
taken 1o mean that a public servant abuses his official power in order Lo

pracure for limself an exica income lrom the public. ™

4. Eellin, Thorsten, ap.cit,, . 5,

9. Humingten, Jamuesh, P, “Pofifzcal order in changiog sectcties™, Mew Haven (P68}, p. 60

i1, Moowsny, Fro dhenm T, Encyclopaedia of Crime and Justice, ¥ol. 3, Kadish, Sanferd H. o1 al,
. (Exfied] {The Free Pruss, New York] (1983, p. 19.

52, Klavered, Jzcobwvan, quoted in ~Palitical corrupdion” Heidenheiner, Amold, vp.ir, p. £93,
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Commiltee on Prevention of Corruption maintains, “Tn s widest
conuotation, corruphion includes improper or selfish exercise of power and
influence attached to a public office or Lo the special position one occupies
- .o %1
in public life

It is avident from all these definilions as cited abowve that they have 2
sociolozical sieptume. [t 15 obvions 1hat the ¢choice of variables, contrary (o
socielogical ¢thos, 15 somewhat limited, MNevertheless, the normative

orienfation of these definitions may not be under-estimated.

In fact, any criminal [aw definition of "Coruption’ may not be and
should nat be devoid of secinlogical grientation. "The state of (he crieninal
law™, asserts W Fricdmann, and rightly so, “continscs Lo be as it should a
decisive reflection of the social conscicusness of socicty. Whar kind of
conduct an orpanised community considers, impairing the life, ltherty or
properly of the offender, is a baromcter of the moral and social thinking ol
a communily. Heoee, the criminal Iaw 15 particularly sensitive to changes
in social structure and social thinking,*! And factually, criminal law has, by

and large remained a decisive reflection of the social consclousness of
: 5
sociery, ™

Criminal law has attempted to grapple with the oew realities which
are the product af new socio-economie changes taking place in different

sucig-economic systems world over, The chanpes had to be afiveted in

F Report of the Commmissean on Prevemion of Cormuplivn, Gevernmant of jadie, Minismye of
Home Affxirs, [19a3), p 5.

4. kriediman, W "Law in @ phanpging society”, Stevens and Sons Limited, Landga (1938), p. M43

3%, Enmacument of Preventon of Comupion A, 1947 and subsequent amendnent 1o the <,
amendment of secticn 21 Indian Penal Code are an fllusimtion to te point For Full digeussion
see Mote “Indian Lepal Svsbem™, Infra.
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view of the transition ol seciety from one pattern 1o another paticm. In the
words of W, Friedimano. “Social changes affect criminal law in many.
through development in Science, cspecially in biclogy and medicipe;
throuzh chanpes in the moral and social philasophy, through changes in the
structure of the socicty cspecially in ils transiion from a rural, self
conaincd and relatively sparsely populated, 10 a highly arbanized and
industriatived pattern,”™ However, criminal law howsaever sensitive to the
spcial change, has not alwavs been able 1o keep pace with social
ragsiormation o social metamerphosis o cope vp with the new
challenges, Even though a plethorz of enactments on  *Socic-economic
offcnces’ have sprung up. yof all the new and ever increasing criminogenic

areas do not seern ko have been covered by thiese enaciments and laws.

In a special reference to corruption, Amilab Kundu rightly remarks
that, I 1§ thecefore, nol possible (0 work out on the basis of the definition,
permanent cedterion for identifying ,;‘urrupl activilies in the dynamic world

of ours where ethical values change over time and space™”

(a} LEGAL DEFENITION OF CORRILPTION

The offence of comuption and bribery has been defined wnder

various statutes of Indran Legal system by using different expressions,

The Indian Penat Code, 1860, employs the expression “sccepting

eratilicution other than legal remuneration™, Tt also inclides “accepting

2. Iriedmam, W, opcit., p. 108,
57, Kundo, Amilab, “Analemy of Cormuptica®, Seathenm Economic feview,  Annamali Dniveesity
‘Tarnil Madu, April {1973, p. |
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valuabile things” under certain circumstances within the definition of
‘bribenn’.

The Prevention of Corruption Act, [947, uscs the term *Criminal
misconduct’,

{The) Representation of ‘People Act, 1951, strikes with the term
‘bribery’. Flowever, under this Act, the term “hribery’ is not used for the
sAM purposes, a5 1o other two stawtes iz, Indian Penal Code and
Prevention of Corruption Act.

All these definions of corruption may be discussed separately as

ungler:
(i) ILLEGAL GRATIFECATION

Section 161 of LE.C. deiines the offence of *illegal gratification”,
According 1o Section 161, the offence of accepting ot obuaining illegal

eralification is commiiied when
I A public scrvand or a person who cxpects to be a public servant;

II.  Cbtains or agrees (o accept o attempis to obtain, for imsetf or for

any gther ]'_:IE‘I'EDJ"L:
ill. Any gratification other than legal remuneration;

IV, Such gratilication was accepted as a motive or reward, for deing or
lorbearing o do an official act; showing or forbeating to show
iavour ot dislzvour to someone in the excreise of his ofttcial

[unctions.
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The Seciion 16] is further cxlended by an explanation which
provides that the exprossion ‘illegal prauficatcen’ = not restricted o

pecunisry pratifieation ur to the granilication estimate jg money only.

Thus, “gratification” forms the basis of llabilily under Penat Code, It
15 the eom used for accepting a bribe by the public servant. It is, therefare,

desirable to consider this concept in alt its ramtfications.

Webesler's Diclionary gives the meaniag of the word ‘gratification’
as pleasure or satisfaction. 1t appears (hat it is in this sense thal the

expression ltas beea used in this section of I.P.C. such meaning 1s gquilc

comprchensive taking wilbin its fold various forms and modes of bribes.

The courts have taken the view that ‘prabificalion’ is a very wide
terme. Vi was held @ Srate ¥, Pundlik Bhikaji Ahire and Another™, thar
rpratification’ 13 mclusive of all satisfaction of desite or appetite™,
However, the expression “gratificstion’ has beeo, by and large, eslimated
in lerms of money.” Since moncy is one important source of affording
pleasure, in as much as it implies command over things which afford
pleasuee. Though, the objects of pleasure should Fform the parmt of

gratification, but couris insist that it should be of some value,

In Trilochan Singh V. Karnail Singh™, the court held that
aratification must be of some value, thoupgh it need oot be something

catimade in ferms of money (only).

3. ALK t¥i%, Homb. 543.
Froo A sanvey af Repored cases s duscloged heqotal alseree of any cage whaes the prosecurion
as launched for gralificaeion other than money.

Al A LR 1988 Fuajab, 414 (F.B.)
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Thus, the modern lorms of corrupting the public officials, such as
entertaining them or their family members gre excluded from the purvicw
of the definition of ilbeeal graification. Since it has been insisted upon that

illepal pratificarion should be of sotme value,

Mens-rea : The two imporant clements which constitute & crime viz. (1)
Meny-rea, and (1) acrus revs 4o not fipd place m the law of cormoption and
bribery.

Thus, Supreme Court in Shiv Raf Singh V. Delhi Administration”™
held that it is iirunaterial for the courts o consider whether or nol the
accused pubhic servant was capable of doing or intended to do such an acl.

It is sofficicnt il he has taken the illegal gratification oiber than legal

roinencration.,

A mere demand or solicitation of gratification by a public servanmt
amounts 1o an offence wnder Section 161 of Indlan Penal Code™ Thus, a
person shall be gailty even if the act of taking gratitication has not been
compleled. There may be a sunation where the receiver of money may not
be. in fact, in a position to render any assistance to (he giver of the illegal
ratilication and he receiver may be well aware of 1L He might not have
even intended 1o do what the receiver holds himsell oul as capable of
doing. The courls, under such ¢ircumstances, have held the n:m:iwlrr guilty
af the affenee of cheatwg a5 well as under seetion 161 of Indian Pepal

Code i.c., accepting illegal gratification.

ol . ALE. [99R, 540, 1414,
62, hfubarak Ali v Siare, A LK. PR35 MP. (57,



The mstitutienabized forms of bribes have reccived doue attehlion of
the courts. U appears that courts have in mind the different modes of
affcring bribes 1o our socio-political svstem, Thus oltering of samething as
Baklishish, Dooations ot some other forms have heen held within the
purview of “illegal gratificatinns’.

The Supreme Court appears w be fully conscions of changing socio-
cudtural milicu of the cowntry. In an vwnder noted case, court observed that
‘bribes arc paid nel only io get unkawiul things done prompily since fune
means mroncy, bribes are pakd 1o expedite the matters which a public
servant would otherwise also do, Thus, where gate pags and preformas are

10 be signed by the excise Inspector, the signatures can carry a price.™
(B} VALUABLE THINGS

Secuon 16% of LP.C. makes the acceplance of a gift or 2 present
without censidetation an offence. Section 163 prohibits (he acceptance or
obtaining of valuabic things fike presents or pifis by a public servant from
the persons with whom the public servant is offtcialiy ::ﬂnn-:ct_ed. The
principle voderlving this provision is to prevent public scrvanis from
ciccwnveniing the law which prohibits accepling iliegal gratification

(wnder section 161) by accepting valuable gills and presents,

This section appuears W0 be in additional provision of faw which
makes the legal position all the more clear. It may be poited out hat,
olhcrwise also valuable gifts and presents would necessarily fatl under the

definition of ‘illegal gratification® which has been held to mean anything

43 . Crawn Prosecucor v BK. Pillai, A LK. 948, Mad, 131,



54

cstimable in money. However, the lerisiature, by way of extra caution has
enceled. Scrtion E65 which prombits the acceplance of & valuable ligeat
or applicant with whom he has no otber connection. Thecefore, the
intention of the legislature 1s to make an acl of accepling a present, wiuch

15 traceable to a coreupt inotive. as punishabie.

Witl: regard to accepting o valuable thing by a sub-ordinate official
before whose superior olficer the matter is pending, it is nol necessary that
a person showld be sebordinate in respect of \he matier in question, m ihe
sense ihat the matter must belong to the sphere of duties which is common
0 both the subordinate and superior officer, but subordinate would inclode
a general administrative subordinate atso® Such a provision would not
only apprehend the corrupt public scrvants bur their iouts and agents as

webl,

Thus, it is clear from the foregoing discusston thar the framers of
LE.C. in their own wisdein, have endeavoured througlh these provisions to
cutb the phenomenon of cormuplion among public servants by brmging in
h.vc: commot modes of corruption viz., “accepling illegal pratification” and

‘oblaining valpable things® within the arena of criminal law.

The phenomenon of corruption and bribery s & complex problem,
The methods te indulge in this iype of cominality are so dubiouns and ways
o oltain bribes are so nuysicriows, that 11 is not abways possible for the law
makcrs to comprehend dhe new and novel situations which arise in this

behalf in g socicly, Hence, laws are repeated and wnended, snd new

=

fd . Inre BLG. Jacob, ALR. 1981, M, 432,



eaacivenls are passed to cope up with Lhe new sitaatiens o meet (he new
challenges o crime and coiminal behaviour.,

Therefore, 1o meel the new chabfenges, it was found that the
provisions of LP.C. were not adegquate coough fo cover the new forms of
corraption which were the result of new socio-cconomic developments of
the country, This realization led 1o the enactment of prevention of
Corruption Act, 1947, Under P.C. Act, 2 new and comprehensive form of

corraption was recogniscd which was defined as *Criminal Miseonduct'

(e} CRIMINAL MISCONBUCT

Scction 5 ol P.C. Act, creaies 2 new offence which has been termed
as “criminal misconduct by public scrvants in the discharge of their official

duties.

The substantive law of corruplion is laid down in Section 5 of the
P.AC Act. However, it appears that these pravisions supplement the {.P.C.
provisions from Scciions 151 to 165, although the offence under Section 5

of L. Act is wider than the offence defined under Scetion 161 of LE.C.Y

The Supreme Court while drawing a comparison between the
eifence of “Criminal Misconduct” under P.C. Act and “accepting itlegal
gratification, under [LP.C. has held that Sections 501 }a) and (b) of P.C. Acl
are the appravated forms of Section 161 and 162 of [LP.C_ and the intention

canitat be 1o abrogate the cartier offence by the creation of new aftence.

65 .  Dumeshwar Marain Saxena v, Trelhi Adminiscrataon, AR, 1963 5.0 193
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These twa plfences can co-exist and the one will be considered as

overlapping the other. ™

The introducton of offence of 'Criminal Misconduct” s of far
tegching conseguences undet Indisn Criminal Law 5;«'51&:1‘!‘1.“T The crunes of
misconduct, attributed to a public scrvant, according to Section 5 consist of
the following -

(i)  Hahitwally aceepting of obtaining or agrecing te accept or
attempiing 1o obrain by public scrvant, from any persen for himsc_[!‘ or for
any other person, any gratification {not legal remuneration as maotive or

reward as mentioned in Section 161 of I.P.C.

{ii} Habitually accepling or obfaining of agresiog to aocept or
a.m:mpting te obvain for himse! or {for aoy other person any vzluable
thing without consideration or for a consideralion which he koows to be
madcequale frpm any persan whom he knows 1o have been or Lo be likely
concerned in any proceeding or business in any proceeding or business
wransacied or about 10 be transacted by m or having any connection with
the official lunciion of timsell or of any public servant to whom he is

subordinule or {Tom zny person whorn he knows to be inleresicd in or

related to the person so concerned.

6. o Prakash Gepla v Stoge ol LR, A L1957 5 (458,

67 . SHecrioi 5 of PoCL Act, which wis a temponry présision and wis extendsd from dime: 30 1ime
waz made a permaanct provision of PO Ao b owiptwe of Frevennen of Cemaplion
{Amendmeni) Bill, 1957, According 1o Staccment of Dbjecs and Reazans, “this Saenon (e,
Sectign 5§ had provided a valeable weapon in the Bttempe o eliminate comuption from public
services” (quated in Miathur's AP, “Commeriaries e the Provesiom of Corruptioe Ao, [8#17
axd The Critnienal Law rAsresrdmienty Acf, F952° Revised and Endarged by K.C- Mcehroora,
Second Editien, Eastem book Company, Lucknow {1976), . 139,




N

{(iii} Dhshonesty or [(ravdelenily misappropriating or otherwise
converiing for his use any property entrusied (o him or under his contrel

as o public scovant or allewmg any other person (o do st or attemplnag o

do any such act

(ivy By corrupt or illegal means or by otherwise abusing bis posilion
u3 public servant cbtaining for himself for any otlier person any valuable or

pecurmary advantage or altempting ko do any such act,

{¥) Possessinp or allowing any person oo his behalfl 1o possess or to
have at any time during (he pertod of s oflice for which the public
servamd cannol satislaclorily accow, of pecuniary resources or property

dis-peoportionate 19 his known sources of fncome.

[t 15 evident that Section 3 of the Prevention of Corruption Acl i3 a
conglomuerate of many affeoces spread over LP.C, However, it may be
pointed out that before artracting the provision of this clause the

requirement of Section 161 of LP.C, has to be satisfied. ™

{2) Habitually acccpting gratification : The new and wide ranging
expression uscd under Scction 3(1)(a} 15 accepting illegal gratification
“habitwally™ by & public sérvant, Supreme Courl bas rightly held that the
offence under section 3 1ifa) does not consist of indrvidual acts of brebe-
laking as in sectron 161 of the IP.C. but is of a peneral character.
indervidual instances may be wseful to prove the general avenment in
parlicular cases bt i s by wll means necessary hccausc. of the

presfumption which Section 5(3) required the Court to draw ®

o8 . [apy Siagh v, State of Rapisthan, A LE. 1968 5027,
GF Vishwablonhan Maik v State of Ogissa, ALR. 1954, SC. 159: C.R. Bansi v. Soare of
pahamshtma, 1971 el T 652,
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Thus it is the expression of Aghitwally accepting or obtaining of
tllepal gratification which enlarpes the scope of the offence of “Criminal
Misconduct’, The cstablishment of proof of habiwal correption and
hubitual bribery required under clauses {a) and (hb) of Section 3(1) 15 the
eruy of the offence under these clauses ol Sceclion §. However, neither the
I'.C. Act nor any other legal provision defines ar lays down any guidelines
which would be held w constilute the proot af 1he habitua! comenission of
an offence, However, Halshury “Lows of England ™ provides as {ollows |
“There is, bowever, oo exhaustive definition of 2 habitual erimingl and the
question whelber an offender is or is nol a habilual criminal 15 always one
of fact for jury. The mere facr that he has on a previous eccasion been
provided 1o be 4 habital criminal and has subsequently relapsed meo ¢rime
i3 not of irself conclusive. The secused is always cotitled to call evidence

te show that al material time he is not a habitual criminal.’™

!n ordinary sense the word “habitually™ implics a wendency on the
pard of a person to requently repeat the samce Act, Thus, in law, the habit is
tu be proved by agerceale of facts. In connection with Section {1) (a) and
(b) of PG Act, it seems ro be necessary 1o make oul 2 pumber of instances
of hribery spread over a reasonable period of time. Though, the Legislation
does nol napoese any himitation of nstances in this behalf Sull, io order o
the handicaps of the Prosecution, Supreme Court has held™ that there is no
illepality in the charge of habilally accepting bribe if particolar instances

have net been mentioned therein.

1. Halshury, laws of Faglud, Frd Lditien, Yol 15, p. 237,
71, C.R. Bangav. Swee of Mabirachtra, op.cil., p. 6462,
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{b} Misappropriation of Property : Scction 5{1} brings withia its ambit
the dishooes: or frawdulenl misappropriation or use of any property by &
public servant or being allowed by a public servant or being allowed by a
public servant o do 0. In order to make oud the offences, the property

must be entrusted to or undar the cortrol of a person as a public servant,

It is retevant to poi ow bere that Section 403 of the Indian Penal
Code makes the dishonest misappropriation of property & penal offence.
The two scclions, it essence, are not identical. [n this behalf sub-section
(4} of Section 3 makes the position clear by laying down that provisions
under this section (i.e. Seciion 3) are “in addition to, and not in derogation
of any other law for the time being in force. “In this regard, Supreme Courl
has ruled that ather law dees ot mean identical law in which case the
word “other™ will have no meaning. There can, there{ore, lie no doubt,
whalever, the Section 3(1) {¢) of the Prevention of Corruption Act, crealcs
a now offence called Criminal Misconduct and can nol be implication

dispiace the affence under Section 405 of Indian Penal Code.™

There has been a good deal of conroversy among different High
Courts regarding the overriding effect of Section 3¢1) (¢} of P.C. Act on
seetien 409 of LLP.C., 1.e. Criminal Breach of Trust, The Punjzbk High
Caurt had held that Section 5(1)c) of the Prevention of Corruption Act
repeals Section 409 of Indian Penal Code.™ However, other Courts viz.

Allahabad™, Madras™, Bombay™, Hyderabad™, Caleutta™ and Himachal

2. Om Prakask Gupiz v. Stateof ULP, A LR 1437 5.C, 458,
T3, Baw . Jorucharn Singh, ALE. 1952 Punj. B2
11. Bupparavan Saxews v, Seare LR, §952 all. 35,
3. Inee Sananaravanaroarthy, AR 1953 Mad, 137,
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Pradesh™ had held that it did not do 30. The Supreme Court set at rest the
controveesy by holding that sections 5{1) {c) and 40% of L.P.C. ¢reated two
distinct and scparatc offences and hence Section 51} {¢) does not repeal

eection 09 al Indian Fenal Cndc_m

The essential ingredients under Section 3(1)(c) are: (a) tbhat the
secused must be A public servam at the time of the commission of the
offence. (k) that he dishonestly or frandulently misappropriates or
olherwisc converls to his own use any properly entrusted 1o him or under

his contral {¢) or allow any other person to do so.

The Act docs not define the terms “dishonestly™ or aftoudulently.
These tems have been defined under [LP.C. Thewgh lh-r; LErms
“dishonestly™ do not mean exactly the same thing. However, in both the
vases i 1s intense degree ol mens rea which make the offence grave. In
such cases the existence of criminal enimus frendi (s essential, In a case,
where a booking clerk was under an obligation (o hand over the cash
collecied from vehicies to the cashier of the transport yard, did not do 50
for matyy days and retained money for such period, handed it over only
when he was suspended, i was held that it was a case of dishonest

misappropriation.”!

{c]) Abuse of Position and Pecuniary Advantages @ Section 3(1) {dj of

P.C. Acl, has a wider scope and covers the activitics of corrupt public

-

76 Btawe v. Sahebrao Giovaisdrae Jadhay, AIR 12539 Bombay 5%
77 Ko Tosarama Iver v, Srate af Myderadad A T FL 1954 Hyd 56
. Amiuendea Midh Kay v, Slate AlR (855 Cal 236,

79 . Giachand Madhak v. Scate AR 1954 Himsaclal Pradesh, 76,

8. Om Frakash Gupta v. Sraee of U B, AN 1957, 458,

B1 . Liladhar v. S1ate of Himachal Pradesh AIR, 1959
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officials whick otherwise would aot fall under any law to deal with
cortuplion and bribery, Section 16) of LP.C, has a narrower scope [han
Section 5(0Wd) of B.C. Act. Bection 161 of [P.C. narows down the scope
of oficnce by emphasizing thal oblaining o' illegal gratification® should be
as a molive or reward for doing or oot doing an otficial act, According 1o
Supreme Court, Section 3(1) (d) punishes a public servant if he abuscs his
poesiiion as & public scrvant and obtains for himself any pecuniary

advantage utespeclive ol mohive or reward ¥

The Supreme Court expression “in the discharge of his duties”
under Section 5 as being merely duscriplive of the offence and not forming

as an {¢ssential) ingredient of the offence.”

The Supreme Count in Dhareshwar Marain Saxena V. The Dethi
Administration’™ has widened the scope of this clause by holding that it is
not necessary that the public servant must do something in conneetion wilk
his. own duty, and thereby obtain any wvaluable thing or pecuniary
advaruage in order to attract the provision under this ¢lause of Section 5.
The court further held that it would be cqually wrong to say that in casc a
public servant were to take moncy from a third person by commupt or illegal
inenas, or otherwise abusing his official position in order 1o commupt some
other public servant, without there being any question of misconducting
himself in the discharge of his own duty; he has not committed an offence

under sectton ${ 1) (d) of the P.C. Act, According 1o court, it 15 £rmonsous 1o

Bl Puble Prosecior v, T K. Vishwanathan, 197002} ML 43
Fi Waravan v, Se of Kerla, AGER. 1962 5.0 116L.
Ra.  ALR 1962 8C 195,
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Iedd that the essence of an offence under Section (2} read with Section
SV 15 that the public servam should do something in the discharge of
his own diry and therely oblain & valuable thing or peconiary advantage.
in Neamahiar V. State of Kerala” Supreme Court held that the gist
of 1he offence under this clpuse, is, that a public officer, abusing his
position as & public servant obtains for himself or for any ather person any
valuable thing or pecupiary advanptage., According o cour, the
juxtapasition of the word “otherwise” with the words “corrupt ot iilegal
mcans” and the ‘dishonestly implicit in the world “abuse indicate the
necessity for a dishonest intention on his {(one's) part to bring him within
the meaning of the clavse. The court observed that whether he abused his

posilion or not depends vpen Lhe facis of cach case.

{dy Abuse of Official position : In Nambiar V. State of Keralad™ while
gxamining the scope of this clanse 5, court observed that, “Abuse means
misuse, e, using his position for something for which it is not infended.
That abuse may be by corrupt or illegal meuns or otherwise than those
means.... The juxtaposition  of the word ‘otherwise’ with the words
“corrapt or illegal means” and the “diskonesty” implicit in the word *abusc”
indicate ibe necessity for a dishonest inlention on his part to bring him
within the meaning ol the clause. Whether he abused his pf}siﬁﬁ;'l or not

depends vpon the taces of vach casc.”

The offence of abuse of official position is a new and a wider

pifence apart from, and in addition to the offence under 164 of LI.C. The

———

5. AIR F635C 116
6. AR 1RelISC E1A
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offence under this clause is not confined 1o the abusc of '[hl.‘:. eTtcial
position with regard 10 a particular transaction, huot abuse of official
position in general.

{v) Possession of Disproporiiooate Assets @ Section 5(iNe) af the Act
makes the possession of property disproporticnate 1o the koown sources of
income an the part of a public servant during the pericd he held the office,
an offence, The clause does not refer to & particular act of an accused but

refers 1o the cumulative result of his multifaricus acts in connection with

his prouniary posilion i conrast with his known sources of income.

This clause covers the cases where there 15 no direct evidence of
chlaining or accepting cllegal gratification or an act af bribery, but the
extent of property o particudac pubhc servamt owns without satisfactorily
accounting for such property. The rationale of this clause iz {o raise a
presumption ol indulging in the acls of corruption and bribery apgainst
those public servants who have a reputation of caming money through
dubious nmethods and indulging 1n coruption without geiling caught in

certain specifie instances.

In order o raise a presumption of offence onder this clause, the
gecused should be i possession of the propeny disproportionate to the
‘Known sources” or for which the accused can not give a ‘satsfactory
account®.

The Supreme Cout has held, and reaffinmed 1o [ater decisions, that

the gxpression “kKnown sources of imeome™ must have reference to sourtes

known o the prosecution on a thorough investigation of the case. It was



not, and it could not be contended that “koown sources of income™ means
somrees known 1o the accused. The court further held thar the source of
meome ol 2 pacticydar individual will depend upon his pogition in life with
particular reference to his occupation or avocation in view, In case the
prosecution has fziled to disclose all the sources of income of an accused
person, it is always open Lo bim o prove those osher sources of income
which have nol becn laken in account or brought inio evidence by the
pmsccut[ﬂn-m

The clucidation is imporiant from the view point that prosecution
might abuse the provision ol law and mnocent viciims may be harassed. As
in the case quoted above, court did nat allow Llraveiling allawanee 1o be

mcluded, as contended by the prosecution, as a source of income.

The Supreme Court, i ithe case quoted above, held ithat
legislature has used the exptession " can not satisfactotily account™
deliberarely, casting a burden on the accused not only to offer a plausibie

explanation was warthy of acceptance,

The court viewed that the Legislature had not chosen to indicare
whal proportion would be considered disproporionate and 1be court should
lake a liberal view of the excess of the assets over the receipts from the

known sources of incoing,

Thus, the ciause (¢} of Section 5{I) rcad with sub-sectian 3

provides an instght infto the process of social control providing in built

7. C.DE5 Swamy v. State, AIR [93) 5.0, 7 Also Sappan Swph v, Srate of Punjab AR 1964 5.C.
4.
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mechanism of application of control methods without any misuse. This
cluuze amply lavs bare the fact that the aim s to prevent the ménace af
corruplion and cleanse the public serviee and not to ceeate fear and tercor
among public scrvants. It mav be assamed that the clanse serves merely as
g warming g mdiveduals in a social svsiem, who by employing dubioos
methods, would circumvent the legal provisions and get away with il

goften wealth,

The courts, in their zeal 1o deal with this tvpe of criminatity, waould
not smell a rat in every corridor of & public offtce. Thus, in a case where
the assels posscssed by the appeilant were in excess of the surplus income
available to him and the cxcess was comparatively small, less than ten
purcent of the total income, the court held that it would not be right to hold
that the asscts found in the possession of the appellant  werg
disproportionate to his known source of income S0 as (o justify the raising

of the presumption under sub-section (3) of Section 5.



